R

- 2003

R

is.
16,
17.

18.
19.

Financial Supervisory Commission

Shert Title and commencement
Interpmmnon
PART1

Financial Supervisory Commission
Board members

Term. of office and. remmmeration of

Board members

Extraordinary vacancies

Meetings of Board

Minutes of meetings

Disclosure of conflict of interest - -
Conflicts of interest

Board may refer matters for
investigation = -

Delegation of powers of Board
Commissioner, other employees

Personal hab:hty . gl

PART2

DUTIES,  FINCTIONS. _AND .

POWERS

- Duties of the Commission

* Functions of the Commission
Condition that licensed fnancial

. institution must have Compiiance

Officer
Powers of the Commssmn
Government policy

3L

33
34,
35.
36.

EABT_é

No.

Disclosure 1o the Commission -
. 'a-'-Oﬁ'encetosupplyfaIsemformatwn
.-+ - Confidentiality

11

Disdosmc to overseas regulatory

Funds of the Comnﬁssion

. The Commission account
“* Financial reporting and fiscal updates

Statement of corporate intent

Annual report

and Bconotic Managernent Act
Office of the Public Expendituwre

auditor of the Commission

PARTS

Seal

- Protection from &sc!osme of sensitive
: - information’
3z

Act binding on Crown

Regulations
Transitional
Savings

Price §8.50

. .~ Application of Muus!xy of Finance

" Review Committee and Audit to be



im .
e ey

2 Financial Supervisory Cornmission 2003, ¥Wo. 11
37 Consequential amendments 38.  Repeal
. Schedules

2003, Wo. 11

An Act to establish the Financial ng_x:’i Commission and to set out its fumctions and
DOWETS ‘ . {7 May 2903

BE IT ENACTED by the Parliament of the Cook Islands in Session assembled, and by the
anthority of the same, as follows:

1. Short Title and commencement < (1} This . Act may bc clted zs the Financial
Supervisory Commission Act 2003. :

(2)  This Act shall come into force on a date to be detmnmed by the Queen's
Representative by Order in Exesutive Couneil. .

(3) -+ Notwithstanding subsection (2), and wzthaut hmﬂmg the apphcahen of
section 12 of the Acts Interpretation Act 1924, upon the passing of this Act, the powers to appoint
Board members, the Commmissioner, Registrars: and’ other offivers and employees ‘of the Financial
Supervisory Commission may be exercised prior to the date of this Act coming into forccforths
pmpcscofbnngmgthxsActmtoope:auonanthzdamofnseommgmfomc. RS

3. Interpretation - (1) In this Act, unless the context otherwise requires —

"Board" means the Board of the F‘manmal Sm:sory Commxssxon appomted
. pursuant fo section 4 o

x,

“Comm:ssxon means the Fmanmal Supervxsory Commzssaon wtabhshed by th:s
Act;

V“Comm:smone:” means the person appomted as Comrmmoucx‘ pmsuant to section
13; S : :

ﬁmmalyeaf mmsayear;ndmgouthe Semﬁme

"licensed financial institution™ means a'hosnsee lcensed pursvant to the Banking
Act 2003 to carry on banking business, a Trustee Company licensed pursuant to the
Trustee Companies Act 1981-82, an Offshore Inswrance Company Heensed pursuant
to the Offshore Insurance Act 1981-82, and a. person canying on “insurance
business” as defined in the Insurance Companies Deposits Act 1970-71;

“Minister" means the Minister mpoﬁéiblc for Finarice;
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PART 1
FINANCIAL SUPERVISORY COMMISSION

3 Financial Supervisory Comrmission- (1} There is csmbhshed a stafitory body, to be
called the Financial Supervisory Comupission.

(2)  The Commission shall be a body corporate with perpetual succession and a
common seal and shall be capable of acquiring holding and disposing of real and personal property,
of suing and being sued and of doing and suffering all such acts and thmgs as bodies corpomtc may
lawfully do and suffer.

4, Board members - (1) There shaii' be a Board of the Commission which shall,
subject to the provisions of this Act, have overall control of the Commission and which shall
exercise the duties, functions and powers of the Commission.

{2)  The Board shall comprisc 5 members- appointed by the Minister, all of’
whom must have qualifications and experience in, and have shown capamty in financial or
commercial maiters, law or accounting.

{3) No persont who is —
(8)  amemberof Parlfament;or ~ + -
(b)  employed in the service of the Crown or any agency of the Crown; or
(¢}  adirector, legal or beneficial shareholder or employee of 2 licensed
financial mstitetion, or the spouse ‘or immediate fmrnily of any such
person,
shall be efigible for appointment as a memberof the. Board.
(4}  The Minister shail, from amongst all persons appomted as Board members,
appoint one of them as Chmzperson of the Board A

5. Temm of office and remuneration of Board: membm‘s - (1) Except as provided in
subsection (2), every Board member shail hold office for 2 te:m:( of two years but may from time to
time be re-appointed.

{2)  Three of the first Board members appomted pursuant to section 4(2), shall
be appointed for a term of 3 years, but thereafter every Board member succeeding in office to those
Board members shall be appointed for a term of 2 years, *

(3)  Notwithstanding anything in this sectxon, every Board member whose office
is terminated by effluxion of tune shall comtinue to hold office until that Board mermbet’s successor
comes into office.

4y The Board members shall be paid out of the funds of the Commission such
remuneration and allowances as shall from time to time be determined by the Queen's
Representative by Order in Executive Council.
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8. Extraordinary vacanc;es - (1) A Board member may resign at any time by written
notice to the Minister.

(2)  The Minister shall terminate the appointtent of any Board mémber who —
(@) . becomes of. unsound mmd .or incapable of carrying out his or her

duties;

(»)  becomes.bankrupt, suspends payment to or compounds with his or
her creditors; L

(¢ -isconvictedin any Junsdictwn of an oﬁ‘ence mvolwng dxshencsty or
Sfravd;. ,

: (& isguilty of serious nnsconduct in mlatmn to hxs or her duhes,
s {e)  is absent, without leave of the chairperson fmm three consecutive

meetings of the Board; or

()  _fails in the opinion of the Minister to have comphed with his or her

- obligations under section %; or -

(g7 isconvicted of any.Offence under this Act., -
{3y A person whose appomtment is: t&mmatod puxsuant to snbsectmn (2) shaft

not be eligible for reappointment.. .

(@) X the appointment ofaBoardmembenste:mmawd,ﬂxevmcyshaHbc.
deemed to be an extraordinary vacancy.
In the case of an extraordmary vacancy the Mxmste:r shall sub}ect to sections
4(2) and 4 (3) appoint a person:to fill that vacancy,.: .. .

- A8y - ABo&dmcmbaappommdmﬁHancxtaor&nmyvacmyshaﬂholdoﬁce
only for the unexpired portion of the term of oiﬁcc of that Board member’s predecessor, but may be
re~appointed.

N ’Ithowcrs oftheBoa:d shaunotbeaﬁ‘ectedbyauexnaordmaryvacamym
its. membership, ) N

7. eetings of Board - {1} The ﬁzﬁt meatmg of tbc Bcard shali be hcid ona dayto be
appointed hythe Chairperson, suchdayto be manyevent not Iater thanam: manth after the coming
into force of this Act, :

2) Subsequent meetmgs shaﬂ be held at such t:mes and. placw 2s the
Chairperson may from time to time appoint.. .. ..

(3) The Chairperson or any three. otha- Board members may at any time by
notice in writing to all Board members call a special meeting of the Board. -

{#)  Atall meetings three Board. members ghall constitute a quorum.

(5) . The Chaiiperson shall prcmde gt:all meetings at which the Chairperson is
present. In the absence of the Chairperson from any meeting, thc Bozm:i members present. shall
appoint one of their number to be Chairperson of that meeting. . .

(6) Atanymestingthe Chmxparson shali bave a dchberanvc votc and in) the case
of an equality of votes, a casting vote.

(7} All questions arising at any meetmg shal! be deczded by a magnnty of the
votes of Board members recirded thereon,

(8)  The Commissioner shall, unless excused by the Board, attend all meetings of
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the Board and shall be entitled to be hwrd m respect of any matte: bemg considered | by the Board,
but shall not be entitled to vote: -

(9 - Subject to the provisions of this‘Act and of any Tegulations made herczmdgr
the Board may reguiate its pmceduxe in such manner as lt thmks ﬁt.

3. Minutes of meefings - (1) ‘I‘he Board shall cause minutes to be kept in a book
provided for the purpose, of all resolutions and proceedings of its meetings.
‘ (2} The minutes shail be mgned by the Chaxrperson at the next meetmg
subsequent to the passing thereof,

' 3 A copy of the mmutes of evcxy maetmg shali be ﬁtrmshed 0 every Board
member.

© 9. - Disclosure of conflicting interest’ - (I) If 2 Board member has any pecumazy
interest, direct or indirect, in any contract, proposed conu'act, licence or other matter and is present
at a meeting of the Board af which the confract,’ proposed conuact, licence or other matter is the
subject of conaderaﬁon, that Board mcmbcr shali at the ‘meeting and as socm aspracacabie ‘after its

: (2) A Boani membet who' fails to comply ‘with: subsecnon @()is guﬂty of an
offence and shall be liable on conviction to a fine not exceeding $10,000 and to imprisonutient for 2
teom not exceeding one year uniess the Board member proves that he did not know that the
contract, proposed contract, licence or other in whlch he. had a pemm;axy mtem;t was the

subject of consideration at that meeting. Skl
3y A disclosure undcr submcuan (1) shali be reccrded m the mmutm of the

Board.

{4) Noactor proceedmg of the Board shaH be questmned on thc gmuad that a
Board memb&' has contravened ﬂns secuon. e

10.  Conflists of interest - (1) For ﬁze purpos&s of section 9 2 Board member shall be
treated, subject to subsections (2) and (3)as haying ; pecumary mtemt, d:xect or mézrect, ina
contract, proposed contract, licence or other matter if =75 ¥ ¥

@ he or she orany nomigee of that Board member, is 2 member of a
‘company of other body with which the contract was made or is
: -.propowdtnbcmadecrwhxchhasadnectpecummymtm:nthe

% ' -licence or other mauerunéer consideration;
(b} he or she is a partner, oris-in ‘'the employment of a person. with
' whom the contract was made or is proposed to be made, or who has
& direct pecuniary interest in' the licence or’ othcr mattcr under

cons;deratmn, or
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(¢}  he or she or any partner of that Board member is a professional
adviser to a person who has a direct or indirect pecuniary interest in a
contract, proposed contract, licence or other matter.
(2}  Subsection (1) shall not apply to membership of or employment under any
public body. . , ,
(3)  In the case of married persons the pecuniary interest of one spouse shall be
deemed for the purpose of section 9 10 be also the interest of the other,

11.  Boeard mag refer matters for mvestlgauon - (1) 'I’hc Bcaxd may ﬁ*am ume to time
appoint ope or mere of its members or any other person. or persons having: appropriate
qualificafions or experience to investigate and report to the Board on such matters as are referred to
him or them by the Board, for the puzpose of the proper exercise of the Board's powers or its duties
or functions under this Act.

{2}  Without limiting the generality of subsection (1), the Board shall establish
and maintain a sub-committee for the pwrpose of informing the Board .of international
developments generally affecting or relating to.{he. regulaﬁon and supermmon of institutions having
functions similar to licensed financial institutions. ,

(3) . Notwithstanding subsecuon (3. of secuon 4 a person ‘who. 1is othme
dssquahﬁed pursuant to paragraph (c) of that subsection shall be eligible for appointment to the sub-
comrmittes established pursusnt to subsection (2) for the purposes cnly of that sub-committes. Any
such person shall be desmed not 1o have a direct or indirect pecuniary interest in any matter by
reason alone of participating in discussion on any matter relaung to international devciapmcnts

.being considered by the sub-committee. S e e e . :

12 Dele@on of p_g_wers of] Buard (l) The Bomi may from time to time delegate to
any Board member, the Commissioner, any officer or employee of the Commission, any of the
powers. or functions of the Board, including, subject to such limitations as may be imposed by the
Board, the power of delegation conferred by this section.

(2)  Subject to any general or specidl directions given or conditions imposed by
the Board or person to whom any powers are delegated pursuant to this section, the person to whom
any powers ate so delegated may exercise those powers in.the same marmer and wifh the same

“effect as if they had been conferred directly by this Act and not by delegation.

: (3) Every person purporting to act pursuant fo any delegation under !hxs section
shall be presumed to be acting it accordance with the. terms of the delegation in the absence of
proof to the contrary. ) )

(4)  Any delegation under this saction may be made to a specified person or to
persons of a specified class, ormay be made to the holder for the time being of a specified office or
appointment, or to the holders of offices or appointments of a specified class,

(5)  Anydelegation under this section may be revoked at auy time.

(6)  The delegation of any power by the Board or by any person shall not prevent
the exercise of that power by the Board or, as the case may require, by the person by whom the
delegation is made.

i3. - Commissioner, other emplovees - (1} The Board shall appoint as' the
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administrative head of the Commmswn, a Commswner on such temw and condmons as may be
determined by the Board, and such regxsﬁ'ars as are wqumed to admmxstcr the enactments set out in
the First Schedule,
{2y The Cormmssxoner shalk be: mponmbie to fhe Board for the proper and
efficient administration of the Commission and for its compliance with the provisions of this Act.
(33} - A persou appointed asCommissioner shall have qualifications and
expmencc in, and shall have shown capacxty m ﬁnanclaiior oammcrmal mattcrs, law or accounting,

- @) ‘The Commismoner : majr fromtime ’m time, within -policy guidelines
established by the Board, appoint such other officers and employees of the Commission mcludmg
- acting or temporary or casual officers and employees; as are uocessary for the efficient exercise of
the duties, functions and powers of the Cam:mssmm"
(5) No person whojg— i L
(@) amemberof Paciament; or - .
(b} - employedin the service of: ﬁ1e Crown or any agency of the Crown; or.
(c) a director, legal ‘or beneficial shareholder or employee of a licensed
' ©. " financial- mst:,tumm, or thc spouse or immediate family of any such
- person,. ' |
shall be eligible for appomtment as the Commxssmn&r

14. ersonal liability - No Board mcmber Commismone.r, employee, officer, registrar
or other person actmg under the authority of the Commission, shall be pe:so::ai!y liable for any-act
or defenit done or mm!xe:i to be done in that: capact:y i good’ fam '

- DU'I‘IES, Mmousmmwms

15. Dut:es of the @mxmssmn (1) 1t shall bo the: duiy of the Comnnssxon to administer
this Act and the-enactments set out-in- the First Schedule (which shall include for the purposes of
this Act, regulations and orders made thereunder) and to-regulate Hoensed Snaeial institutions in
the Cook Istands in a manner which is to intemationally‘accepted standards,

{2)  Without lmiting subsection’ (1}, the Commission is charged with the
following duties — _ '
: (2) - o keep under review, the operation of the Cook Islands legislation
5 relatmg to Heensed financigl institutions and the effectiveness of
, supervision of Heensed finapcial institutions;

(b}  fo continually monitor the extent'to which Cook Islands legzslaucn
sud the supervision-of licensed financial institutions comply with

internationaily accepted standards;



8 Financial Supervisory Commission 2003, No. 11

16.  Functions ofthe Commission - (1} In the carrying out of its duties, the Commission
shall have the following fanctions -

(2)
(b}

(©

@

(e)

)
(&)

to administer the enactments set out in the First Schedule;

to licence licensed financial institutions and monitor their

compliance with their obligations under the enactments set out int the

First Schedule and any conditions that may be imposed on licensed

financial institations by those or any other enactment, or imposed by

any licence granted pursuant to those enactients;

from time to time to recommend to the Minister legislative,

administrative or other action that will -

() belter facilitate the responsible provision of services
provided by licensed financial institutions;

(i)  ensure better compliance with statutory obhgahons and
licensing or administrative conditions imposed upon licensed
financial institutions;

{iil)  ensure better compliance with conditions imposed upon the
grant of any excmptzons under the-enactments set out in the
First Schedule;, ...

{iv} avoid acts or practices that may ‘be detrimental to the
reputation of the Cook Islands or inconsistent with the
responsible provision of services by licensed financial
institutions;

monitor the effectiveness of the enactments’ set out in the First

Schedule in providing for the supervision and regnlation of services

provided by hcensed financial institutions to internationally accepted

standards;

i

to make recommeadanons to the Minister on such amendments or

.revisions to existing Jegislation or new legislation relating to licensed

financial institutions as the Commission considers necessary. or
appropriate in developing and regulating the - mtcgnty of licensed
financial institutions; :

to provide the Minister with. panod:c repnns, adwce and assistance
on policy matters relevant to the administration of this Act;

1o consult with, develop and maintain regular contact with licensed

ﬁnmmal institutions with a view to -
@ - encouraging the development of high professional
standards within Heensed financial institutions 7 and

T Initiating, promoting and maintaining codes of conduct

for licensed financial institutions ;

{iii) developing and maintaining for persons engaged by
licensed financial institutions, a system of continuing
education in respect of issues relating to financial crime

and monev imderine:
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hy to éeveicp such measures as may be necessary o apptopriately
inform the general public regarding its functions and regarding
matters relating to or affecting licensed financial institutions.
(2)  Inthe exercise of its functions under paragraphs (c) and {¢) of subsection 1,
the Commission shall, before muking rec:ommendauons to the mester consuit wath hcensed
financial i mshtutmns

Condition that Heensed financial jnstitution must have gigmghanoe Officer - (D It
shail be 3 eondmon of every licence issned to a licensed financial institution that the lcensed

financial institution must have a person appointed and holding oﬁc& as 2 Comphance Officer in
accordance with qualifications and criteria prescribed by regulation. * 7
(2) A Compliance Officer shall be rcspons;bie for ensunng that the licensed

financial institation by whom that Complisnce Officer is -employed ‘shall establish and maintain
such office and accounting procedures. as shall’ ensble- the ﬁnancml xmutuuon 0 ‘meet its
obligations under amy-enactment applicabls to it, in mpect of - -

(@)  customer identification; - B

(t)  record keeping and retention; and .

(<) any other matters as may be prescribed by regulation.

18.  Powers of the Commission - (1) The Commission shall have =il the powers
reasonably necessary for the effective performance of ifs fimctions. '

{2) Without limiting the generality of subsection-(1), the Commission or any
suitably qualified person authorised by the Commission may for the gmpose of” ensunng
compliance with this Act or any regulations made theréunder —

(@  on an armual basis and at any reasonable t!me., enter any prentises,
in which the Commission believes, on reasonable grounds, that
there are records relevant fo ensuring compliance with this Act;

(b}  require a financial institution or any officer, employee or-agent of a
licensed financial institution to- supply such information or
explanation as the Cominission .may reasonably require for the
purpose of enablmg the Comm;ssmn to perform its functions under
this Act;

(c) use or cause to be used any computcr system or data pmcessmg
system ‘in the premises to ¢xamine any data contained in or

- available to the system;

(d)  reproduce any record, or cause it to be reproduced from the data, in
the form of a printout or othet” intelligible output and remove the
printout or other output for examination or copying; and -

{} use or cause to be used any copying equipment in the premises to
make copies of any record;
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(f)  direct a licensed financial institution that has without reasonable
excuse failed to comply in whole or in part with any obligations
under this Act or any licence issued under this Act to implement
any action plan to ensure compliance with those obligations.

{3)  Any person who wzlfuliy obstructs or hinders or fails to co-operate with
the Commissioner or any authorised person in the lawful exercise of the powers under subsection
(2) cammits an offence punishable by -

(8)  in the case of an individual, to a fine of up to $20,000, or a termy of
imprisonment not ¢xceeding 2 years; or both;
(6) inthecaseofa body corporate, to a fine of uwp to $150,000.

19.  Govemment policy - (1) In the exercise of i its dutles fimetions and powers and in
the preparation of its statement of corporate intent, the Coramission shall have regard to any written
policy directions conveyed to it by the Minister in writing and which are not inconsistent with the
duties, functions or powers of the Commission,

{2) A copy of every written pohcy du'ectmn given by the Minister pursuant to
subsection (1) shall be included in the next cnsmng anmual report of thc Commission.

' PART?«" )
DISCLOSURE OF INFORMATION

20.  Disclosureto the Commission - (1).  The. Commission may require any
licensed financial institution, or any director, other oﬁccr or employee of such licensed financial
institution, to supply tothe Commission in such form: and within such time as the Commission may
determine, such information as the Commzssmn cans;dexs necessary to! enable it to camy out its
functions.

2y  The Commission may at aIl reasoaable tmes by notice in Wntmg given to
any person reasonably believed to have information reievant to an mqm:y by the Commission,
require that person o -

(&)  provide specified mformanon or mformation of a spmﬁed
descnpnon, ar
&)  produce specified dacuments ‘or documents of a specxﬁed
descnptmn,
as it may reasonably require in connection with the exercise by the Commission of fimctions
conferred on it by this Act or by any other enactment administered by the Commission.

(3)  Where; in accordance with section 23 the Commission is satisfied that
assistance should be provided i résponse to a request by an oyerseas regulatory authority, it may in
writing direct any person reasonably believed to have information relevant fo enquiries to which the
request relates, within a stated time, to -

{@  provide the Commission with specified information or information
of a specified description with respect to any matter relevant to the
"inquiry to which the request relates;



2003, No. 1t Financial Supervisory Commission 11

(b)  produce specified documents or documents of a specified description
relevant to that inguiry; or

(€}  give to the Commission such assistance in connection with that
inquiry as the Commission may- speclfy n writing.

(4)  Where a person fails to comply with a requirement under subsection (2) or a
direction given under subsection (3) within seven days of the date of the requirement or direction,
or such longer period as the Commission may permit, the Commission may apply to a Judge of the
High Court for an order requiring that person to comply with the requirement or direction,

. (5)  Where, in connection with a requirement under subsection (2) or a direction
given under subsection (3), the Commission considers it necessary to éxamine a person on oath, the
Commission may apply to a Judge of the High Court to have that person examined by the court and
to have the results of that examination sent to the Commission.

(6)  The court shall process an application under subsection (5) as soon as

- practicable and shall send the result of the exazmnanon to the Commission within fourteen days of
the examination.

(7)  Where documents are produced pursuant to subsection (2) or (3) the
Commission may take copies of them or exiracts from them.

(8) A person shall not be required under this section to disclose information or
to produce a document which that person would be entitled to refuse to disclose or to produce on
the grounds of legal professional privilege in civil or criminal proceedings in the High Court.

(9}  Where a person claims a lien on a document, its production under this
section shall be without prejudice to that fien.

{10) In this section “docwnent” zucludes information recorded inn any form and, -
in relation to information recorded otherwise.than in legible form, the power to reguire its
production includes power to require the pmduchdn of a copy of it in legible and intelligible form.

(11) For the purpose of this section, but subject to subsection (12), any
information or other matter is deemed to have come to a:professionat legal adwser in privileged
cireumstances if it is conmmunicated or given to him -

(a) by or by a representative of a client of his in connection with the
giving by the adviser of legal advice to the client;

{b) byorbdya mpresentanve of a person seeking legal advice from the
adviser; or .

{c}  byanyperson— :
{i)- - incontemplation of or in conmection with legal proceedings;

and

(i}  forthe purpose of those pmcee&ngs.

(12) No'information or other matier shall be deemed to have come to a
professional legal adviser in privileged circumstances if it is communicated or given with a view to
furthering any criminal purpose.
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(13) A person who without reasonable cause --

() fails to- comply with a- requirement of the Commission under
subsection (2) or a direction of the Commission under subssction
{3 0or _

(o) with intent to avoid the provisions of subsections (2) or (3} destroys,
mufilates, defaces, hides or removes a document; or

{c)  wilfully chstructs an inguiry by the Commission made in accordance
with the provisions or subsection (2) or (3),

shall be guilty of an offence and shall be liable on conviction to a fine not-excesding $20,000 or to
imprisonment for a term not exceeding two years and in the case of a continuing offence to a fine
not exceedidg $1,000 for each day during which the offence continues,

{(14) Where-

{2)  an offence under this section which has beent committed by a body
corporate is proved to have been committed with the consent or
connivance of, or to be atiributable to any neglect on the part of, any
director, manager, or other similar officer of the body corporate, or
any person purporting to act in any such capacity, that person, as
well as the body corporate: shall be guilty. of that offence and be
Hable to be proceeded against and punished accordingly;

(&)  the affairs of a body comporate: are managed by its members,
paragraph (a) shall apply in relation to the acts.and defanits of a
member in connection with that member’s functions of management
as if that member were a director of the body corporate,

21.  Offence to supply falss information ~.Any person who supplies or is congerned in
supplying to the Minister or the Commission or any other person any statement, account, report or
other information pursuant to this Act or any purpose forwhich any such statement, account, report
or information is lawfuily required thereunder, knowing the same to be false in a material parficular,
shall be guilty of an offence and shall be lable on cotiviction. thereof to a fine not exceeding
$20,000 or to imprisonment for a term not exceeding two years.

22.  Confidentialify - (1) Subject to subsection. (2), any person who is a Board
member, the Commissioner, a registrar or other officer, cmployee, agent or adviser of the
Commission and who discloses any information relating to «

(@) the affairs of the Commission;

(b)  any application made to the Commission;

(¢} - theaffairs of a licensed financial institution; or

(d) the affairs of a customer, client o policyholder of, or 2 company or

fiind managed by a licensed finaucial institution,

that he has acquired in the course of his or her duties or in the exercise of the Commission’s
functions under this or any other enactment, is guilty of an offence and shall be liable on conviction
to a fine not exceeding $20,000 or to imprisonment for a ferm not exceeding two years.
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{2y  Subsection (1) shall not apply to a disclosure -

(s}  lawfully required or pemmitted by Cook Islands law;

by  forthe purpose of assisting the Commission in the exercise of any of
the functions conferred on it by this Act or by any other enactment;

{¢}  in'respect of the affairs of a licensed financial institution or of a
castomer, client, policyholder of, or a company or fiind managed by
a financial institution, with the authority of the licensed financial
institution, customer, client, policyholder, company or fund as the
case may be (which consent has been voluntarily given);

* (d}  if the information disclosed is or has been available to the public
from any other source;

{e)  where the information disclosed is in a manner that does not enable
the identity of any Hcensed financial institution or of any customer,
client, or pelicyhelder of, or company or fund managed by a licensed
financial institution to which the information relates to be
ascertained;

H to aperson w1th aview to the commencement of, or for the purpose
of -

(i mmmal proceedings;

(i)  disciplinary proceedings, whether within or outside the Cook
Islands, relating to the exercise by a barmister or solicitor,
auditor, accountanf, valuer or actuary of his or her
professional duties; or

{ii)  disciplinary proceedings relating to the discharge by 2 public
officer, or'a member or employee of the Commission of his
or her duiies; or

{g) forthe purposcs of any legal proceedings in connection with -

@ the windingup or dissolition of a licensed financial
institution: or

(i) the appointment or duties of a receiver of a licensed financial
institution. .

23.  Disclosure to overseas regulatory authority - (1) Subject to subsection {4), the
Commission may disclose to an overseas regulatory authority, information including the conduct of
civil or administrative mvesugauous and proceedings to enforce laws, regulations a.nd rules
administered by that authority.

{2)  Indeciding whether or not fo exercise its power under subsection (1), the
Commission may take info account -
{a)  whether the inquiry relates to the possible breach of a law or other
| requirement which has 1o close parallel in the Cook Islands or
involves the assertion of a jurisdiction not recognised by the Cook

Talawmrdas
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(b}  the seriousness of the matier to which the inquiry relates and the
(c)  importance to the inquiry of the information sought in the Cook
' Islands, .

()  The Commission may decline to exercise its powers under subsection H
unless the overseas regulatory authority undertakes to pay the Commission for its costs of the
exercise in such amount as the Commission considers reasonable.

(4)  Nothing in subsection (1) shall authorise a disclosure by the Commission
uatiless -

{a) the Commission has satisfied itself that the intended recipient
authority is subject to adequate legal restrivtions on further
disclosures which shall include the provision of an undertaking of

’ confidentiality; or . ‘

s (b)  the Commission has been given an undertaking by the recipient
authority to not, without the consent of the Comrmission, disclose the
information provided; and

(c)  the Commission is satisfied that the assistance requested by the
overseas regulatory authority is required for the purposes of the
overseas regulatory authority’s lawful regulatory functions including
the conduct of civil or.administrative investigations or proceedings
to enforce laws administered by, that authority; and

(d)  the Commission is. satisfied that information provided pursuant to
the exercise of its powers under subsection (3) will not be used in -
oriminal or other proceedings against the Commmission or any other
person providing the information.

(%) Where in the opinion of the Commission it appears necessary in relation to
any request for assistance received from an overseas regulatoty authority to invoke the jurisdiction
of a Judge of the High Coutt in the manner ¢dnteinplated by subsections (4) and (5) of section 20,
the Commission shall immediately notify the Solicitor-General with particulars of the request; and
shall send the Solicitor-General copies of all documents relating to. the request, and the Soliciter-
General shall be entitled, in & manner analogous to amicus curize, to appear or lake part in any
proceedings in the Cook Islands or in any appeal from. such proceedings, adising directly or .
indirectly from any such request. '
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PART 4
ACCOUNTABILITY

24.  Funds of the Commission - (1) The funds of the Commission shall comprise ~
{2) all license fees and registration fees payable under the enactments set
out in the First Schedule which, without finther authority than this
section, shall be and are appropriated to the Commission for the
lawful canymg out of its Rmctions and powers under this Act;
{t)  any other monies appropnated by Parfiament for the purposes of the
Conumsmn, e
{¢)  monies donated to the Ccmmxssxon or io the Government of the
Cook Islands for the purposes of the Commission, by any regmnai or
international agency or by any foreign Government.
{2} 'Where in any financial vear the Board is of the opinion that the funds of the
Commission will be in excess of the amount whicti the Board considers will be sufficient to enable
the Commission to carry out its functions, the Boaxd shall authorise the excess to be paid to the
Cook Islands Government Account.

25.  The Commission account - (1) Noththswndmg section 43 of the Ministry of
Firiance and Economic Act 1995-96, the Commission may with the approval of the Minister keep
such bank account or accounts as may from time to time be approved by the Board.

{2} No money shall be withdrawn from any bank account except by cheque or
oﬁmrmstzments;gnedbysuchpmnorpersonsm such manner as the Board may from time to
time determine.

26.. Financial _rgp_qmng and fiscal g;g:iat&s -~ The Commission shall deliver fo the
Ministry of Finance and Economic Management, financial reports and fiscal updates in accordance
with Parts I and V of the Ministry of Finance and Economic Management Act 1995-96 as if the
Commission was a government dcpamncnt as deﬁned in that Act.

27.  Staterment of comorate intent - (1} 'I'he Board will on behal.f of the Commission
deliver to the Minister not later than 3 months before the commencement of each financial year, a
statement of corporate intent, the first statement to be delivered within 45 days of the date of this
Act commg into force, or such longer period as the Minister may allow.

(2)  The statement of corporate intent shall each vear contain Government's
policy as it affects the Commission and in addition specify in respect of the next financial year, and

- insofar as is practicable, for the next immediately succwdmg financial year, the following
information -

(a) the objectives of the Coramission;
(b)  the nature and scope of the activity to be undertzken;
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(¢) the performance fargets and other measwes by which the
performance: of the Commission may be judged in relation to its
objectives; . .
(dy  the financial resources reqmred to achieve ;aerfonnance targets;
(e)  the costs, if any, to the Commission in recognising Government's
policies;
.{f)  theaccounting policies of the Comnussaon,
(g)  such other matters asamagxwd between the Minister and the
- Cormmission.
' (3)  The statement of comorate mtent may from t:me to time be revised by
agreement between the Board and the Minister, - o
{4}  The statement of cmpoxate mtent aud any mvzsed statement of corporate
intent agreed on pursuant fo subsection (3) shall be printed and made avsilable fo the public at a fee
calculated to recover the cost of printing, within 14 days of bemg approved by the Board.

28.  Agnualyeport - (1) Withia 3 months aﬁer tha znd of each financial year the Board
shall deliver to the Minister a report of the operam::s of thf: Commission durmg that financial year,
including statements of - o L .

(a} financial posmon'
) financial perfonmance;
{c} cashflows;. o
{d) commitments; .
(e} specific fiscal risks;
4y aceounting policies;. y
(g). outpufs and otifcomes acmally achieved,
together with such other staternents as are consistent with generaily accepted accounting practice.
(2)  The annual report made under subsection (1) shall state the information
nec%sa:y to enable an informed assessment, of the operations of the: Comomission including a
comparison of the performmccofthe Commission with the statement ofcorporatcmmnt. e
(3 TthhmstatshaH,assoonmananmmIrepornsmmvcdbyhnn table a
copy in Partiament if Pastiament is then in Session. and if Parliament is not then i in Session, shall
teble the report at the commencement of the next ensuing Session.

29, Applicati of of F; d ONOmic ent -
Notwithstanding the provis'ioxis of section 68 of. the Ministry of Finance and Fconomic
Management Act 1995-96, the provisions of that Act shall apply to the Commission except to the
- extent that those provisions are inconsistent with this Act. .

30.  Office of the Public Expenditure Review Committee and Audit to be auditor of the
Commission - (1) The Office of the Public Exp&ndmu‘e Review Committee shall be the auditor of
the Comimission, which office will have and may exercise the functions, duties and powers it has
under the Public Expenditure Review Committes and Audit Act 1995-96,
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2)  Without limiting subsection (1), the Board may with the agreement of the
Office of Public Expenditure Review Commiitee and Audit, appoint 2 person or a firm to conduct
andits of the Commission.

31, Protection from disclosure of sensitive information - Nothing in this Act shall be
construed as requiring the inclusion in any report required under this Act, any information that
could be properly withheld if it wonld otherwise damage the national interests of the Cook Islands
or the commercial interests of licensed financial institotions, or any person who is a member,
diregtor or other officer, or an employee of a licensed financial institution, or is information that
may be withheld under any Act ir: force concerning the disclosure of information.

ARTS
MISCELLANEOUS

32,  Seal - (1} The Commission shall have 2 seal which shail be kcpt in the custody of
the Commissioner and shall be used only pursuant o a resolution of the Board.
{2)  The Comemissioner shail be rmpons:blc for keeping a record of every
occasion on which the seal is used.

33, Act binding on Crown - This Act shall bind the Crown.

34.  Regulations - (1) The Queen's Representative may from time to time by QOrder in
EBxecutive Council promulgate such regulations as may be necessary or expedient for giving effect
to the provisions of this Act and for the due administration thereof,

(2) Al such regulations shall be laid before Parliament within fourteen days
after the date of making thereof if Parliament is then in Session, and if Parliament is not then in
Session, shall be Iaid before Parliament at the commencement of the next ensuing Session.

35,  Trapsidonal - (1) Upon the date of coming into force of this Act, all assets and
Habilities of the Office of the Commissioner for Offshore Financial Services established by the
Offshore Financial Services Act 1998.shall be transferred to and vest in the Commission without
further assurance than this section and the Commission shal have all powers necessary to take
possession of recover and deal with such assets and discharge such liabilities.

(2)  Subject to subsection (5) ~
"{a).  all assets and liabilities of the Office of the Money Laundering
Authority established.by the Money Laundering Prevention Act
2000, shall be transferred to and vest in the Commission without
further assurance than this section and the Commission shall have all
powers necessary to take possession of recover and deal with such
assets and discharge such liabilities; and
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(b)  all monies appropriated by Parliament for the year ending 30™ June
during which this Act comes into force for the purposes of the Office
of the Cornmissioner for Offshore Financial Services and the Money
Laundering Authority shall, without. further authority than this
subsection, be appropriated to the Commission.

{3)  The Commissioner for Offshore Financial Services appointed pursuant to
the Offshore Financial Services Act 1998 and every Registrar appointed before the coming into
foree of this Act by the Commissioner for Offshore Financial Services under any of the enactments
set out in the First Schedule shall hold office as Comumissioner of the Financial Supervisory
Commission and as Registrars respectively for such period and upon such terms and conditions as
togemuneration or otherwise as shall be determined by the Commission, but in all other raspects as
if their appointments were made by the Commission or the Commissioner as the case may be,
lmder section 13 of this Act.

{4y  Any assets and liabilities held by the Financtal Intelligence Unit set up by
the Money Laundering Authority for the purposes of meeting certain of its obligations under the
Money Laundering Prevention Act 2000, or anty fimds appropriated to the Financial Intelligence
Unit for the financial year in which this Act comes into force, shail not be transferred to, vest in, or

be appropriated to the Commission.

36. Savings - Notwithstanding the repeal by this Act of the QOffshore Financial
Services Act 1998 —

(#)  every licence issued by the Commissioner for Offshore Financial Services
pursuant to the provisions of the Trustee Companies Act 1981 shall continue
in force according to its tenor and shall be desmed to have been issued by
the Commission; '

(b}  every Offshore Insurance Licence issued by the Commissioner for Offshore
Pinancial Services pirsuant to the Offshore Insurance Act 1981 shall
continue in force according to its tenor and shall be desmed to have been

issued by the Commission.

37 g;g_nsmuentzafl amcm ents - ‘The enactments and the provisions of these
enactments set out in the first column of the Second Scheduie are amended in the mamar set out in

the second colurnn to that Schedule,

38.  Repeal- The: Oﬁ“shom Financial Services Act 1998 is repealed.

This Act is administered by the Financial Supervisory Commission.

RAROTONGA, COOK ISLANDS: Printed under the authotity of the Government of the Cook
Isiands - 2003.
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'FIRST SCHEDULE
Enactments administered by the Commission

Banking Act 2003

Trustee Companies Act 1981-82

Offshore Insurance Act 1981-82

Financial Transactions Reporting Act 2003
Insurance Companies’ Deposits Act 1970-71
International Companies Act 1981-82
International Trusts Act 1984

International Parinerships Act 1984

19
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. SECOND SCHEDULE
Consequential _ffgenq?exf? |
¥aternational Trusts Act 1984
Schedule By deleting the referenée o ‘the. Oﬁ”shoﬁ: Financial

International Partnership Act 1984

Section 72(1)

International Companies
Act 198182
Section 2(1)

Section 8(1)

Section 224

Section 249(2)

Section 245A(3)b)

Services Act 1998 and inserting the following Acts -
"Financial Supervisory Commission Act 2003”, Financial
Transactions Reporting Act 20037, .

By deleting the words "the Offshore Financial Services
Act 1998" and substituting the words “Financial
Supervisory Comniission Act 2003, the Financial
Transactions Reporting Act 2003™.

By deleting the definition of “Conmissioner™;

By inserting in alphabetical order the foliowing definition:
"Comunission” means the Financial Supervisory
Comirpission established by the Financial Supervisory
Commiission Act 2003;"

By delefing the words "Offshore Financial Services Act
1998" and substituting the words “Financial Supervisory
Commission Act 2003

By deleting the word "Commissiener” and substituting the

. word "Commission™;

By deleting the words *the Offshore Financial Services
Act 1998”, and substituting the words “the Financial
Supervisory Commission Act 2003, the Financial
Transactions Reporting Act 2003";

By deleting the word “Commissioner” and subsunmng
the word “Comumission”. _
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Offshore Insurance Act 1981-82
Section 2

Section 5
Section 6
ey
2)
6]
Section 7(1)
2
Section 9

By deleting the definition of “Commissioner™;

By inserting in alphabetical order the following definition:
"Commission” means the Financial Supervisory
Commission established by the Financial Supervisory
Comunission Act;"

By deleting the word "Commissioner * wherever it
appears and substituting the word "Commission”;

By deleting. from the heading the word "Commissioner”
and subsumtmg the word "Commission";

By deleting the words "o the Commrss:loncr, the
Commissioner shall”", and subshmnng thc words ‘“to the

'Commxssmn, the Ccmmxsszonshall : _3_ )

» By dsleb.ug the words *In muking a dncxs:on under
" subsection’(1), the Comumissioner”, and substituting the
“words - "In maldng -4 decision under subsection (1), the

Comnnsszcn“,

' By deleung the word "Commissioner” wherever it appears

and substituting the word "Cormmission";

By deleting the words "Conunissioner grants a licence,
the Commissioner”, and substituting the words
Commxsswn grants a licence, the Commission™;

By dcletmg the words "as the Commissioner thinks fit"
and subsnmnng the words “as the Ccmmxssxon thmks fit™;

By deietmg the word Commzsszonez“ and substlmtmg the
word "Commission®;

By deleting the word "Commissioner” wherever it appears
and subsiituting the word "Commission™;
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Section 11(1)
(1(b)

)

(3yand (&)
Section 14
Section 16(b), 17, 19 and 20

Section 21

Section 22(3)(a)

Section 23A

Trustee Companies Act 1981-82
Settion 2

By deleting the word "Comumissioner" wherever it appears
and substituting the word "Corfumission™;

By deleting the word "Commissioner™ and substituting the
word, "Commission™;

By deleting the words "Commissioner intends to suspend
or camcel a Heence under subsection (1), the
Cormnmuissioner”, and substituting the words *Commission
intends to suspend or cancei a hccnce under subsection

(1), the Commission”;

By deleting the word "his" wherever it appeexs and
subsatunngtheword "its";

By deietmg the word "Commissioner” and substituting the

word "Commission';

By deleting the word "Commissioner" wherever it appears
and substltutmg the word "Commxsmon ;

‘By dcietmg from the heading the word "Commissioner”

and substituting the word "Commission™;

By deieting the words By deleting the words "The
Commissioner, a member of the staff of the
Commas’sxoner and an Inspector appointed under.section
28 shall not", and substituting the words “A member of
the Board of the Commission, the Commissioner and

other mplom or agents of the Commission sh_all not"

By deleting the word "Commissioner” and subistiuting the

word "Oomnussaon s

By deleting the words "Cornmissioner” and substituting
the word "Commzsszon“ " _

By deleting the definition of “Commissioner™;

By inserting in alphabetical order the following definition:
""Commission” means the Financial Supervisory
Commission established by the Financial Supervisory
Corpmission Act 2003;”
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Section 5(1)

(2

3
Section 5B and 5C
Section 5D

(D
Sections 5E and 6
Section 7
Section 8

Financial Supervisory Cornnission 23

By deleting the word "Commissioner” wherever it appears
and substitating the word "Commission”;

By deleting the words "and the Commissioner may” and
substitating the words "and the Commission may™;

. By ‘deléting the words “as the Commissioner, in the
- Cormissioner’s discretion” and substituting the words
Mas the Commxssmn, in the Commission’s discretion,";

By deletmg the word "Commissioner” wherever it appears

and substxmtmg the word "Commission”;

By deleng !hc word "Commissioner” wherever it appeaxs
and subsnmﬁng the word "Conruissi

By deleung the word "Board" wherever it appears and
substituting the word "Commissioner®;
By: deleting the words "or on the Commissioner’s own

- motion"  and substimﬁng the wordé "or oo the

Commzsszon s-own motion

By dcletmg the word “Commmmnaz” wherevar it appears

and mbstmmng the word "Commission”;

By deletmg the word *Compmissioner” and subsutzmng the
word "Corrimission";

By deleting the word "Cormissioner” wherever it appears
and substztutmg the word "Commission”;

By deletmg from  subsection {1} the words “the
Commissioner shall notify the company of that opinion”,
and substituting the words “the Comumission shall notify
the company of that opimion™;

By deleting from subsection (4) the #ord
"Commissioner's” and  substituting the  word
"Commission's";
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Section 9(1}

Section 10(1})

&)

@

Section 27(1) and (2)
Section 28(2)
Section 37(1) and 39
Section 43(3)

©)
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By deleting the words "The Cornmissioner may in the
Commissioner’s discretion”, and substituting the words
"The Commission may in the Commission's discretion”;
By deleting the words "application is made to the
Commissioner and the Commissioner's approval is first
obtained", and substituting the words "application is made
to the Commission and the Commission's approval is first
obfained";

By deleting the words “the Commissioner in considering
whether approval should be granted” and substituting the
words "the Commission in considering whether approval
shouid be granted";

By deléﬁng the words "the Commissioner may"’ and
substituting the words "the Comumission may";

By deleting the words "the Commissioner may in the
Commissioner’s discretion”, and substituting the words
"the Commission may in the Commission's discretion®;

By deleting the words "approval by the Commissioner”
and substituting the words "approval by the Commission";

By deieﬁng the word "Commissioner” wherever it appears
and substituting the words "Commission";

By deleting the word "Commissioner” and substituting the
word "Comrmnission”;

By deleﬁﬁg the word "Commissioner” and substituting the
word "Commission";

By de;léting the word "Commissioner” and substituting the

word *Commission”;

By d}:letiné the word “"Commissioner” and substituting the
word "Commission™;

By deleting ‘the words "as the Commissioner may
approve" and substituting the words "as the Commission

may approve";
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&

Section 45

Cook Islands Monetary Board Act
1981 .
Section 18

Insurance Companies Deposits
Act 1970-71

Section 2

Section 3

Section 7
1)

@)
Section §

)
@

Section 9
(1

23

By deleting the word "Commissioner” and substituting the

word "Commission”;

By deleting the word "Commissioner” and substituting the

word "Commission".

By deleting section 18

By deietmg the definition of “Financial Secretary:

By inserting in alphabetical order, the following definition
~ “Commission” means the Financial Supervisory
Commission established by the Financial Supervisory

Commission Act 2003”, -

By deleting the words “Financial

substituting the word “Commnission”.

By. déleting the words “Financial
substituting the word “Comnuission™.
By deleting the word “Financial
substituting the word “Commission”,

By deleting the word “Financial

. substitating the word “Commission”,

By deleting the word “Financial
substituting the word “Commission™,

By deleting the word “Financial
substituting the word “Commission’™.

Secretary”
Secretary”

Secretary”

SemW’

Secretary” "

and

and

and

and

and

and
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)

&)

Section 10

Section 11

)

3)

&

Section 14

M

@

@

Section 16
(1

)

Financial Supervisory Commission

By deleting the word “Financial
substituting the word “Cormmission”.

By deleting the word “Financial
substituting the word “Commission”.

By deleting the word *Financial
substituting the word “Commission”,

By deleting the word “Financial
substituting the word *Commission”.

‘By deleting the word “Financial

subsututmgthe word “Commission™.

By deleting the word “Financial
snbstmmng the word “Commission®,

By dsleting the word “Fimancial
substityting the word “Comumission”.

By deieﬁng the word “Financial
substituting the word “Commission”:

By deleting th¢ word ‘“Financial
substituting the word “Commission™.

By deleting the word “Financial
substituting the word “Commission™.

By delefing the word “Financial
substitnfing the word “Commission”.
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Secretary”
Secretary”

SmmW’

Secretary”

Secretary”

Secretary”
Secretary”
Secretary”

Secretary”

and

and

and

and

and

and

and

and

and
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By deleting the word “Financial Swreta:y”"i(including in
the heading to that gection) and substituting the word
“Commission”, -

Section 21

By deleting the word “‘remuneration” and substituting the
word “fee”

.
|l’

b




